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in PFAS treatment by companies seeking to avoid CERCLA
liability); J.A. 285 (estimating increased annual costs of “PFAS
management” for municipal solid waste landfills); J.A. 340
(estimating increased costs to the solid waste sector); J.A. 364—
365 (urging EPA to increase its upper-bound estimate of direct
costs).

EPA heeded those demands and included additional cost
estimations and a more detailed cost-benefit analysis in the
Regulatory Impact Analysis. See J.A. 525-595. Inresponse to
the Chamber of Commerce’s Coalition of Companies and
Trade Associations’ comments that the Economic
Assessment’s $370,000 estimate for an upper-bound cost of
annual notifications was “simply not representative” of the true
cost, J.A. 365, EPA increased its upper-bound estimation of
those costs to $1,630,000, J.A. 528-529. In response to that
same party’s comments that EPA’s qualitative approach to
indirect costs was insufficient, see J.A. 363, 365, the agency
added a quantitative analysis to its consideration of indirect
costs, J.A. 534-571.

In this way, the Designation’s cost-benefit analysis
evolved logically from the notice of proposed rulemaking and
Economic Assessment in light of comments submitted by
Petitioners and others such that Petitioners “should have
anticipated the final rule in light of the notice[.]” Brennan, 45
F.4th at 69 (quotation marks omitted). In addition, as long as
the agency provides “notice” in its proposed rulemaking that it
may elect to proceed with a qualitative rather than quantitative
analysis, the agency’s “way of proceeding” qualifies as a
“‘logical outgrowth’ of the notice[.]” Mozilla Corp. v. FCC,
940 F.3d 1, 70 (D.C. Cir. 2019) (per curiam). The same is true
for the reverse situation here, where EPA sought comment on
whether it should proceed with a quantitative analysis in the
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Priorities List, only 5.5% contained a single hazardous
substance, which reduces materially Petitioners’ concern about
independent costs stemming from PFOA/PFOS-only sites.
JLA. 509. EPA’s cost analysis also explained that “the
establishment of new NPL sites with PFOA/PFOS
contamination” would be “limit[ed]” because the national
production of these chemicals has “largely been phased out[.]”
J.A. 564 n.258. That reasoned review of record evidence and
the agency’s real-world experience adequately explain why
EPA concluded that listing PFOA and PFOS would not
dramatically increase its estimate of cleanup costs for the sites
(if any) with only PFOA and PFOS contamination. Petitioners’
disagreement and desire for a different approach does not
render EPA’s conclusions arbitrary or capricious.

b

Petitioners next argue that EPA made an arbitrarily low
estimate of the cleanup costs at sites not listed on the National
Priorities List. Pet’rs’ Opening Br. 54. They argue those costs
should have been higher because there are so many more
contaminated sites than are currently listed and because there
may be enforcement actions by entities other than the federal
government. Id. at 54-55.

The record supports EPA’s judgment.

First, EPA reasonably estimated the number of sites not on
the National Priorities List where it anticipated pursuing
enforcement actions and adequately explained its reasoning.
EPA estimated the number of PFOA and PFOS contamination
sites based on data tracked by companies that participated in a
voluntary Stewardship Program to phase out the manufacture
of PFAS more generally. J.A. 541. It then filtered for “sites
where the likelihood of PFOA/PFOS contamination is the
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highest.” J.A. 541. That process identified 133 sites that would
qualify under EPA’s standards for higher levels of
contamination. J.A. 541. The agency then assumed that it
would pursue enforcement actions at only half of these sites,
and those actions would be spread out over time “[d]ue to
resource constraints[.]” J.A. 541-542. As a result, EPA
calculated costs for enforcement actions at 67 non-National
Priorities List sites over a four-year period. J.A. 542.

Petitioners see things differently. They cite a study that
EPA had relied on in another part of the Regulatory Impact
Analysis that estimated 57,412 sites that likely were
contaminated with PFOA and PFOS, making EPA’s estimates
“far too low[.]” Pet’rs’ Opening Br. 55 (citing J.A. 314).

EPA reasonably rejected Petitioners’ count of
contaminated sites. Their estimate was for sites contaminated
with any [PFAS} which sweeps in “over 9,000 chemicals[,]”
J.A. 592, rather than just the two at issue here—PFOA and
PFOS.

Given that glaring flaw in Petitioners’ numbers, EPA
reasonably relied instead on the remedial site investigations of
other hazardous substances to reach its estimated 133
qualifying sites. J.A. 542-543. Contrast Pet’rs’ Opening Br.
56. EPA explained that it selected a low-end and high-end
estimate based on that historical data. J.A. 543. That was
reasonable given that there is no indication in the record that
PFOA and PFOS exposures would be outliers as to frequency
compared to the more than 800 already-existing hazardous
substances.

Further, Petitioners’ argument incorrectly assumes that all
contaminated sites are going to face cleanup actions and
resulting enforcement actions against responsible parties.
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