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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

JAMES BEYER, COLLIN SMOTHERS,   )   
MATEEN ZAFER, COREY DAVIS, and   ) 
DASHAWAN BELL, individually and on   ) No. 25 C 1336 
behalf of all others similarly situated    )   
       ) Judge Robert W. Gettleman    

Plaintiffs,      )   
       ) 
  v.      )   
       ) 
DRAFTKINGS, INC., and CROWN IL    ) 
GAMING INC. d/b/a DRAFTKINGS,    ) 
CASINO QUEEN INC., and NORTHSIDE   ) 
CROWN GAMING LLC,     ) 
       ) 

Defendants.      )     

MEMORANDUM OPINION & ORDER 

This court granted in part and denied in part defendants’ motion to dismiss in a 

memorandum opinion and order issued on November 25, 2026 (Doc. 51).  Defendants now move 

to certify that order for interlocutory appeal under 28 U.S.C. § 1292(b).  Plaintiffs oppose this 

motion.  For the reasons below, the motion to certify the order for interlocutory appeal (Doc. 54) 

is denied. 

The court presumes familiarity with the relevant factual background of the case, which is 

detailed in the court’s November 25, 2026, opinion.  See Beyer v. DraftKings, Inc., No. 25 C 

1336, 2025 WL 3281680 (N.D. Ill. Nov. 25, 2025).  Defendants move to certify the following 

question of law for interlocutory appeal: “whether a mobile app, or its specific features (e.g., the 

app interface), can be a ‘product’ for purposes of Illinois product liability law.” 

When an order is not otherwise appealable, 28 U.S.C. § 1292(b) permits the court to 
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certify an interlocutory appeal from the order if it “involves a controlling question of law as to 

which there is substantial ground for difference of opinion” and “an immediate appeal from the 

order may materially advance the ultimate termination of the litigation.”   The Seventh Circuit 

has held that there are “four statutory criteria for the grant of a section 1292(b) petition to guide 

the district court: there must be a question of law, it must be controlling, it must be contestable, 

and its resolution must promise to speed up the litigation.”  Ahrenholz v. Bd. of Trs. of Univ. of 

Illinois, 219 F.3d 674, 675 (7th Cir. 2000).  If all four criteria are not satisfied, then “the district 

court may not and should not certify its order to us for an immediate appeal under section 

1292(b).” Id. at 676. 

The court begins by analyzing the last factor, whether resolution of the proposed question 

promises to speed up the litigation.  According to defendants, a resolution to the proposed 

question could “require immediate dismissal of the four products liability claims and 

substantially narrow this case, saving time and expense for the parties and this Court. For 

example, the parties would not need to take discovery related to the design of the App and the 

feasibility of alternative designs.”  Plaintiffs respond that interlocutory appeal will severely delay 

this litigation because the Seventh Circuit is likely to again certify the same question to the 

Supreme Court of Illinois. 

The court finds that interlocutory appeal does not promise to speed up the litigation.  In 

addition to the likelihood of multiple layers of review, interlocutory appeal would fail to speed 

up the litigation for a more important reason: the question presented by defendants for appeal 

would resolve only two of the four products liability claims. The products liability claims are 
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contained in Counts Nine through Twelve of the complaint.1 They are listed below: 

- Count Nine: Strict liability for design defect 

- Count Ten: Strict liability for failure to warn 

- Count Eleven: Negligence for design defect 

- Count Twelve: Negligence for failure to warn 

The proposed question for certification—whether a mobile app, or its specific features 

(e.g., the app interface), can be a “product” for purposes of Illinois product liability law—is 

relevant only to the strict liability claims in Counts Nine and Ten.2 The Supreme Court of 

Illinois has held that, “[u]nder Illinois law, the elements of a claim of strict liability based on a 

defect in the product are: (1) a condition of the product as a result of manufacturing or design, 

(2) that made the product unreasonably dangerous, (3) and that existed at the time the product 

left the defendant’s control, and (4) an injury to the plaintiff, (5) that was proximately caused by 

the condition.” Mikolajczyk v. Ford Motor Co., 901 N.E.2d 329, 345 (Ill. 2008), as modified on 

denial of reh’g (Dec. 18, 2008). As is made clear by its elements, a strict liability design defect 

claim requires a “product.” See also Trent v. Brasch Mfg. Co., 477 N.E.2d 1312, 1314–15 (Ill. 

App. 1st 1985) (explaining that “the Illinois Supreme Court has not defined specifically a 

‘product’ for purposes of strict liability in tort” (emphasis added)).   

Similarly, a strict liability failure to warn claim also requires a “product.”  The Supreme 

Court of Illinois has explained that “[a] product may be unreasonably dangerous in one of two 

1 The complaint refers to “causes of action,” which the court refers to as “counts.” 
2 Defendants have indicated awareness that the proposed question is relevant only to the strict liability claims.  Their 
motion to dismiss briefing originally raising this argument featured the subheading “Plaintiffs’ Strict Liability 
Claims Fail Because Unfixed And Changeable Digital Services Like DraftKings’ Platform Are Not Products.”  
Defendants did not seek to dismiss the negligence claims based on the same argument. 
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ways: because of (1) a design or manufacturing defect or (2) a failure to warn of a danger posed 

by the product of which the average consumer would not be aware.” Lamkin v. Towner, 563 

N.E.2d 449, 457 (Ill. 1990).  Thus, under Illinois law, a strict liability failure to warn claim 

consists of the same elements as a strict liability design defect claim, including the requirement 

of a “product.” The difference between the two claims lies in how the plaintiff intends to 

establish the product was unreasonably dangerous. 

In contrast, the negligence theories do not rely on the existence of a “product.” A 

negligence-based products liability claim is just an ordinary negligence claim based on a fact-set 

that happens to include a product.  See Jablonski v. Ford Motor Co., 955 N.E.2d 1138, 1153–54 

(Ill. 2021) (holding that “[a] product liability action asserting a claim based on negligence, such 

as negligent design, is based upon fundamental concepts of common law negligence. As in any 

negligence action, a plaintiff must establish the existence of a duty, a breach of that duty, an 

injury that was proximately caused by that breach, and damages”) (internal citations omitted)). 

An ordinary negligence claim does not, of course, turn on the classification of anything as 

a “product.” To make this point clear from a different angle, consider that negligence claims 

routinely apply to services, such as medical and legal malpractice.  The answer to defendants’ 

proposed question for certification is irrelevant to the resolution of plaintiffs’ negligence claims, 

because these claims do not turn on classifying the app as a “product.” See Blue v. Env’t Eng’g, 

Inc., 828 N.E.2d 1128, 1141 (2005) (explaining that“[i]n a negligence defective design case, the 

focus is on the conduct of the defendant, but in a strict liability defective design case, the focus is 

on the product”). 

Returning to whether resolving the proposed question for certification promises to speed 
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up litigation, the time-savings proposed by defendants seem to have evaporated.  Plaintiffs would 

still “seek the full range of discovery” that defendants argue could be avoided by resolving the 

proposed question for certification. Consequently, the court finds that certification for 

interlocutory appeal does not promise to speed up the litigation. 

Because “the district court may not and should not certify its order to us for an immediate 

appeal under section 1292(b)” unless all the statutory criteria are met, the court need not proceed 

any further in its analysis.  Ahrenholz, 219 F.3d at 676.  The court has already determined that 

interlocutory appeal does not promise to speed up the litigation.  Thus, all the statutory criteria in 

§ 1292(b) are not met.  Consequently, the motion to certify the order for interlocutory appeal 

(Doc. 54) is denied. 

CONCLUSION 

For the above reasons, the motion to certify the order for interlocutory appeal (Doc. 54) is 

denied.  Defendants are directed to answer the first amended complaint by March 18, 2026.  The 

parties are ordered to submit a joint status report using this court’s form by March 25, 2026. 

    ENTER:   

_________________________________________ 
Robert W. Gettleman 
United States District Judge 

DATE: February 26, 2026 

Case: 1:25-cv-01336 Document #: 61 Filed: 02/26/26 Page 5 of 6 PageID #:881 



6 

Case: 1:25-cv-01336 Document #: 61 Filed: 02/26/26 Page 6 of 6 PageID #:882 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

, ) 
) 

Plaintiff, ) 
v. ) No. 

) 
) Judge Robert W. Gettleman 

. ) 
) 

Defendants. ) 

JOINT STATUS REPORT FOR CASES   
ASSIGNED TO JUDGE GETTLEMAN 

This case has been assigned to the calendar of Judge Robert W. Gettleman. To 

assist the court in acquiring the requisite knowledge of the case, it is hereby ordered: 

1. Counsel and any unrepresented party should obtain a copy of Judge

Gettleman's Revised Standing Order Regarding Motion Practice, Briefs and 

Protective Orders in Civil Cases, which is available in chambers or on the court 

website (www.ilnd.uscourts.gov). 

2. Counsel are to confer, prepare and file a brief, joint1 status report, not to exceed

five pages. If defendant's counsel has not yet filed an appearance, the status 

report should be prepared by plaintiff's counsel.   The report shall contain a full caption 

showing all parties and shall provide the following information in the order set forth 

below in the following format: 

1There should be no reason why a joint status report cannot be prepared. If the parties 
disagree on any issue, such disagreement should be noted in the report. 
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A. The date and time this case is set for a status report before the Court.

B. The attorneys of record for each party, indicating which attorney is

expected to try the case. 

C. The basis of federal jurisdiction.

D. Whether a jury has been requested and by which party.

E. The nature of the claims asserted in the complaint and any counterclaim,

including a brief statement of the factual context of the case. 

F. The relief sought by any party, including computation of damages, if

available. 

G. The name of any party who or which has not been served, and any fact

or circumstance related to service of process on such party. 

H. The principal legal issues (including the citation to any key legal

authority related to such issue). 

I. The principal factual issues, including the parties' respective positions on

those issues. 

J. A brief description of all anticipated motions.

K. A proposed discovery plan pursuant to F. R. Civ. P. 26(f), including a

brief description of what discovery has been taken, if any, what remains to be 
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taken, a schedule for expert designations and discovery, and a proposed discovery 

cutoff. 

L. The earliest date the parties would be ready for trial and the probable 

length of trial. 

M. The status of any settlement discussions and whether a settlement 

conference would be appropriate. In this regard, counsel are directed to consider 

and discuss with their respective clients and each other the possibility of 

attempting to resolve this matter through alternative dispute resolution (ADA), and 

to briefly set forth the results of such consideration and discussion. For Lanham 

Act cases, the parties must comply fully with Local General Rule 16.3. 

N. Whether the parties will consent to jurisdiction and trial before a 

magistrate judge. 

    ENTER:   

_________________________________________ 
Robert W. Gettleman 
United States District Judge 

DATE: March 25, 2024 
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