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Appel lee, Ida S. Asner ("Ms. Asner"), filed suit individually
and as personal representative of the estate of Zalnma Asner
("Asner"), in the Grcuit Court for Baltinore Gty against thirty-

one conpani es. The conplaint alleged that Asner devel oped

nmesot hel i oma because of exposure to asbestos-containing products

t hat those conpani es manufactured or supplied. The Asner action
and the simlar actions brought by appellee, Mary M WIlson ("Ms.
Wl son"), individually and as personal representative of the estate
of Charles F. Wlson ("WIson"), and appellees, Harriet G Payne
Hess ("Ms. Hess"), as personal representative, and Jean A Payne
("Ms. Payne"), individually and as personal representative of the

estate of MIlton Payne ("Payne"), were consolidated for the

Novenmber 1993 Group Il cluster of the nesotheliona trials

Appellees filed notions in limne to exclude evidence of
threshold Iimt values and to exclude evidence of decedents
exposures to the asbestos-contai ning products of non-parties. The
trial court granted both notions. The jury trial began Novenber 3,
1993, and, with the exception of appellants, Acands, Inc. ("AC&S")
and Porter Hayden Conpany ("PH'), all of the other conpanies
settl ed, becane bankrupt, or were dism ssed fromthe case. AC&S
was di sm ssed fromthe Payne action. Appellants cross-clainmed for
contribution against Osmens-lllinois, Inc., GAF, Inc., Pittsburgh
Cor ni ng Corporation, and Arnstrong World I ndustries, Inc.

At the close of appellees' case, and at the close of all the

evi dence, appellants nmotions for judgnent on the issues of
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substantial factor causation and punitive danages were denied. The
jury returned verdicts against AC&S in both the Asner and WI son
actions and against PHin all three actions. Danmages were assessed
as follows: M. Asner was awarded $528,003.58 in conpensatory
damages as personal representative of Asner's estate, $1,000, 000
for loss of consortium $1,000,000 for solatium damages, and
$500, 000 in punitive damages; Ms. WIson was awarded $510, 089.47 in
conpensat ory damages as personal representative of Wlson's estate,
$1, 000, 000 for loss of consortium $1,000,000 for sol ati um danmages,
and $500,000 in punitive damges; M. Payne and Ms. Hess were
awar ded $549,464.49 in conpensatory damages as co-personal
representatives of Payne's estate; Ms Payne al so received awards of
$1, 000,000 for loss of consortium $1,000,000 in sol ati um damages,
and $250,000 in punitive damages. The jury found for appellants as
to their cross-clains. Appellants noved for judgnent N OV. on the
i ssue of loss of consortiumand al so noved for newtrial or, in the
alternative, for remttitur on the issue of the anount of
consortium danmages. The court denied appellants' notions and
entered judgnent on March 21, 1994. This appeal foll owed.
| ssues

Appel lants raise several issues, which we rephrase and

reorder:
l. Did the trial court err in denying

appel l ants' notions for judgnent on appell ees’
clainms for punitive damages?
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1. Dd the trial court err in excluding
evi dence of threshold limt val ues?

I11. Does the death of an injured spouse abate
the cause of action for loss of consortium

thereby preventing a surviving spouse from
recovering both | oss of consortium danages and
sol ati um danmages?

IV. Dd the trial court err in excluding
evidence of decedents' exposures to the
asbest os products of non-parties?

V. Did the trial court err in excluding
evidence of the direct sales of Johns-Manville
Products to Fairfield Shipyard?

VI. Did the evidence presented at trial

support the jury's finding of substantial
factor causation?

|. Facts
A.  Corporate and Commercial Hi story of Appellants

AC&S, an insul ation contracting conpany, was incorporated in
the State of Del aware in Novenber 1957 as Arnstrong Contracting and
Supply Corporation. Fromits incorporation, until 1969, AC&S was
a wholly-owned subsidiary of Armstrong Cork Conpany ("Cork"),
presently Armstrong World Industries, Inc. ("Arnstrong”). In 1969,
Cork sold Arnmstrong Contracting and Supply Conpany, and the nane
was changed to Acands, Inc. AC&S held itself out as a manufacturer
of Cork products and secured the exclusive rights to use the
Arnmstrong nane and | ogo. AC&S was solely responsible for all
Arnstrong asbestos-contai ning thermal insulation products from 1958

to 1969. After 1969, all products had the AC&S nanme and | ogo
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Certain enployees who worked for Cork becanme enpl oyees of AC&S,
i ncludi ng James W Liddell, President of AC&S from 1958 to 1981.

From 1958 until 1973, AC&S contracted with various site owners
or general contractors to do insulation work. AC&S, which admts
that certain of its products contained asbestos, enployed
i nsul ators, nmen who worked with insulation products on a daily
basis, fromthe locals of the International Association of Heat and
Frost Insulators and Asbestos Wirkers Union. In Baltinore, AC&S
used workers from Local 11. By 1972, the cenents used by AC&S did
not contain asbestos, and by January 1974, AC&S discontinued its
use of all asbestos-containing insulation products.

PH a Maryland insulation contracting corporation, was forned
in 1966 by the merger of Reid-Hayden, Inc. and HW Porter &
Company, Inc. At all tinmes relevant to the case sub judice, PH
installed insulation in industrial facilities in the Baltinore
area. PH concedes that sonme of the materials it installed in the
facilities contai ned asbestos.

B. Wrk and Medical Hi stories of Decedents
1. Asner

Asner was enployed as an outside machinist at Bethlehem
Steel's Key Hi ghway Shipyard ("Bethlehemt'), a ship repair yard,
from 1941 to 1982. Asner worked around insulators who applied,
cut, and m xed asbestos-contai ning products used to cover steam and

water pipes in the engine room |In 1985, Asner was diagnosed with
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lung cancer, and, in 1988, he was diagnosed w th nesotheliona.
Asner died on Decenber 6, 1988. AC&S, which began performng
substantial insulation contracts at Bethlehem in 1965, concedes
t hat asbestos-containing products were used at Bethlehem until
1973. Neither AC&S nor PH contest substantial factor causation for
Asner .
2. Wlson

W son worked as a sheet netal worker at Maryl and Shi pbuil di ng
and Drydock Conpany ("Drydock"™) in the 1940s, prior to AC&S's
i ncorporation, where he was exposed to asbestos. From 1946 to
1975, M. WIlson was a supervisor of the sheet netal workers at
Al |l egheny Ballistics Lab ("ABL") in Western Maryland. WIson was
in charge of the sheet netal workers responsible for covering the
asbestos insulation to hold it in place on the boilers, ducts, and
steam | i nes.

At trial, M. John Lohr, enployed as a tin shop worker and
pipe fitter at ABL from 1956 to the 1970s, testified regarding
W/ son's exposure to asbestos. M. Lohr saw WIson al nost every
day "out and around and . . . checking on the jobs that his nen
[were] doing." M. Lohr insulated boilers, ducts, and steam|ines
wth "asbestos shorts,” a dry powder mxed with water to form
asbestos cenent. M xing the asbestos cenent generated a
consi derabl e anount of dust that nmade the workers clothes appear as

if they had "flour" on them M. Lohr testified that the |ogos
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"Arnmstrong” and "Mansfiel d' appeared on the packages of asbestos
shorts, that those two products were used the entire tinme that he
worked as a pipe fitter, that Wl son worked around these products
and was exposed to the asbestos dust, and that no precautions were
taken during the mxing process to mnimze the dust created

W son was di agnosed with nesothelioma in 1992 and di ed on August
23, 1992. PH does not contest substantial factor causation for
Wl son's nesothelioma; however, AC&S does dispute liability

regarding its causation of WIlson's nesot hel i oma
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3. Payne

Payne was enployed as an electrician from 1941 until 1945 at
the Fairfield Shipyard ("Fairfield") in Baltinore, where Liberty
Ships were built. PH was engaged in contract work at Fairfield
from 1940 through 1949 and sold or supplied asbestos-containing
materials to Fairfield from 1940 to 1969. PH concedes that its
enpl oyees handl ed asbestos-containing materials, that its enpl oyees
sawed and cut those materials, that its enpl oyees m xed asbest os-
containing cenents, and that the handling of asbestos-containing
mat eri al s generated asbestos dust.

M. Erwin Liphard, Payne's co-worker, testified at deposition
that he saw Payne at Fairfield "all the tine." Al t hough M

Li phard never saw Payne using any asbestos-containing products

"[h]e didn't have to use it; it was there . . . in the engine room
wi th them wal kways and the catwal ks, it was always com ng down. It
was |ike snow " According to M. Liphard, insulators were

routinely insulating pipes with asbestos-containing cenent. Payne
was di agnosed with nesothelioma on January 17, 1992 and died on
March 24, 1992. PH contests substantial factor causation for
Payne. Additional facts will be discussed infra.
1. Discussion
A. Mtion for Judgnment on |Issue of Punitive Damages

1. St andard of Revi ew
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When a defendant noves for judgnent at the close of the
evidence offered by the plaintiff in a jury trial, "the court shall
consider all evidence and inferences in the |ight nost favorable to
the party against whomthe notion is nmade.”" Rule 2-519(b). 1In the
case sub judice, however, the parties dispute what standard a tri al
court should apply when determ ning whether to grant a notion for
judgnment on the issue of punitive danmages in a products liability
case. Relying on Omens-1llinois v. Zenobia, 325 Ml. 420 (1992),
appellants argue that the trial court nust grant a notion for
judgnment on the issue of punitive damages if no clear and
convincing evidence of the defendant's actual malice exists.
Appel | ees argue, however, that, in any civil case, "if there is any
conpetent evidence, however slight, leading to support the
plaintiff's right to recover, the case should be submtted to the
jury and any notion for directed verdict denied."” Bef ore
addressing whether the trial court erred in denying appellants’
notion for judgment on the punitive damages issue, we shall discuss
the appropriate standard that a trial court shall apply when
reviewing a notion for judgnent on the issue of punitive damages in
a products liability jury trial.

I n Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986),
the United States Suprene Court held that "the determ nation of
whet her a given factual dispute requires submssion to a jury [at

the directed verdict stage] nust be guided by the substantive
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evidentiary standards that apply to the case.” Therefore, the
"appropriate . . . question will be whether the evidence in the
record could support a reasonable jury finding either that the
plaintiff has shown actual malice by clear and convi ncing evi dence
or that the plaintiff has not." 1d. at 255-56. [In Southland Corp.
v. Marley Co., 815 F. Supp. 881 (D. Md. 1993), the United States
District Court for the District of Mryland, applying Maryl and
products liability law, denied the defendant's notion to preclude
the jury from considering the issue of punitive damages wth
respect to the plaintiffs' "failure to warn" claim The court
determned that the plaintiffs had established, by clear and
convi ncing evidence, the manufacturer's actual know edge of the
product's danger and its deliberate disregard for the potentia
harmto consuners. See id. at 885-86.

Moreover, the Court of Appeals, in United States Gypsum Co. v.
Mayor & City Council of Baltinore, 336 Md. 145 (1994), held that
the City had not introduced sufficient evidence of actual malice
"for the punitive damages claim to have been submtted to the
jury.” Id. at 194. In other words, the plaintiff did not
establish "the requisite malice by clear and convi nci ng evi dence. "
ld. at 188. In Sard v. Hardy, 281 Md. 432 (1977), the Court of
Appeals held that the plaintiff had not produced sufficient
evidence to wthstand a notion for directed verdict as to her

breach of express warranty claim "particularly in light of the
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requi renent that the jury find the existence of the warranty by
cl ear and convincing evidence." Id. at 453 (enphasis added). See
al so Seal over v. Carey Canada, 793 F. Supp. 569, 570-71 (M D. Pa.
1992) (directing entry of summary judgnment in defendants' favor on
t he punitive damage cl ai ns because the plaintiff did not show by a
preponderance of evidence [Pennsylvania' s standard of proof for
entitlement to punitive damages] that the defendant had actua
know edge of the hazard); School Dist. v. United States Gypsum Co.,
750 S.W2d 442, 445-46 (M. C. App. 1988) (holding that, in order
to submt a claim for punitive danages to a jury in a product
liability action, a plaintiff is required to produce evidence of
actual know edge).

Whether there is legally sufficient evidence offered to
justify subm ssion of an issue to the jury is a question of |aw for
the court. Mcintyre v. Saltysiak, 205 M. 415, 424 (1954)
(enmphasis added). In Harris v. State, 81 MI. App. 247, 243 (1989),
Judge Moyl an, for the Court, wote:

Wth respect to the burden of persuasion,
the role of appellate reviewis very limted.
In the case of an issue of fact submtted to a
jury, the appellate court is concerned to see
that the trial court properly advised the jury
as to which standard of persuasion to enpl oy
and that it then properly defined for the jury
what that standard is.
We agree with appellants that the standard of proof nust be taken

i nto account when evaluating the |egal sufficiency of the evidence.

Therefore, if a plaintiff establishes, by clear and convincing
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evi dence, that a defendant's conduct was characterized by actual
malice, then the evidence is legally sufficient to submt the issue
of punitive damages to the jury in a products liability case. See
Onens-11linois v. Zenobia, 325 MI. 420 (1992) (establishing the
"clear and convincing evidence of actual malice" standard for an
award of punitive damages in a products liability case, and
instructing the trial court, on remand, to determ ne whether there
was sufficient evidence, based on the new standards, to present the
issue of punitive damages to the jury); Eagle-Picher |ndus. v.
Bal bos, 326 Md. 179 (1992) (remandi ng issue of punitive danmages in
asbestos-related products liability case for newtrial to determ ne
whet her, and if so, what anmount of punitive danages should be
awar ded under the Zenobia standard); Owsens-Illinois v. Armstrong,
326 Md. 107, 129, cert. denied, 113 S. C. 204 (1992) (reversing
and remanding the jury award of punitive damages so that the
plaintiffs can "prove their entitlenent to punitive danmages by
cl ear and convincing evidence based on the standards set forth in
Zenobia.") If there is evidence of actual malice that the jury
could reasonably find to be clear and convincing, then the notion
for judgnent nust be deni ed.

[When ruling on a notion for a judgnment the
trial judge nust consider the evidence,
including the inferences reasonably and
logically drawn therefrom in the |ight nost
favorable to the party agai nst whom the notion

is made. . . . An appellate court review ng
the propriety of the grant or denial of a
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motion for judgnent by a trial judge nust
conduct the sane anal ysis.

James v. Ceneral Mtors Corp., 74 M. App. 479, 484-85, cert.
deni ed, 313 Ml. 7 (1988).
2. The Zenobia Standard
As indicated supra, the Court of Appeals, in Zenobia, changed
the standards of proof that a party nust show before legally
recovering punitive damages. "In a non-intentional tort action
the trier of facts may not award punitive damages unless the

plaintiff has established that the defendant's conduct was

characterized by evil notive, intent to injure, ill wll, or fraud,
i.e., “actual nalice.'" Zenobia, 325 Mi. at 460. Noting, however,
that "“actual malice' . . . does not translate easily in products

l[tability cases[,]" id., the Court of Appeals held that

in order for actual malice to be found in a
products liability case, regardl ess of whether
the cause of action for conpensatory damages
is based on negligence or strict liability,
the plaintiff nmust prove (1) actual know edge
of the defect on the part of the defendant,
and (2) the defendant's conscious or
deli berate disregard of the foreseeable harm
resulting fromthe defect.

ld. at 462 (enphasis added). Actual know edge, however, includes
the wilful refusal to know, i.e., a defendant cannot "shut his eyes
or plug his ears when he is presented with evidence of a defect and
thereby avoid liability for punitive damages.” |d. at 462 n.23.

In Zenobia, the Court relied on its decision in State wv.
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McCal lum 321 M. 451 (1991), which recognized that actual
know edge, in the form of "deliberate ignorance" or "wllful
bl i ndness,” "exists where a person believes that it is probable
that sonething is a fact, but deliberately shuts his or her eyes or
avoids making a reasonable inquiry with a conscious purpose to
avoid learning the truth." 1Id. at 458. Moreover, know edge under
the recognized rule of law may be found, when, with an unl awf ul
purpose in mnd, a person deliberately shuts his eyes to avoid
knowi ng the obvious. 1d. at 460.

A conscious or deliberate disregard on the defendant's behal f
"requires a bad faith decision by the defendant to market a
product, knowing of the defect and danger, in conscious or
deliberate disregard of the threat to the safety of the consuner.”
|d. at 463. The Zenobia court also recognized that, because of the
penal nature of punitive damages, a hei ghtened burden of proof was
appropriate, and therefore, "in any tort case a plaintiff nust
establish by clear and convincing evidence the basis for an award
of punitive damages." |d. at 469 (second enphasis added). "[T]o
be clear and convincing, “the proof nust be "clear and
satisfactory" and be of such a character as to appeal strongly to
t he conscience of the court.'" 1986 Mercedes Benz 560 CE v. State,
334 Md. 264, 283 (1994) (quoting First Nat'l Bank v. USF&G 275 M.
400, 411 (1975)).

3. The Evidence Agai nst AC&S
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AC&S argues that, because Asner and W1 son were "bystanders,"
rather than insulators or AC&S enpl oyees, AC&S did not have actual
know edge that workers, such as Asner and WIson, faced any health
hazard by working around AC&S insulators or AC& products.
Appel | ees argue, however, that AC&S did have actual know edge of
the health hazards faced by bystanders, such as Asner and W/ son,
because, although Asner and WIson were not AC&S insul ators, they
were workers exposed at the sane tine, under the sane conditions,
and at the sane |location to the working environnments to which AC&S
i nsul at ors were exposed.

AC&S first argues that Asner and WIson were not nenbers of a
cl ass of persons about whom AC&S had actual notice of health risks
from AC&S products. AC&S bases this assertion on the insul ator-
byst ander distinction. Specifically, AC&S argues that it could not
have know edge that non-AC&S enployee-bystanders in Asner or
Wlson's position would be subject to harm sinply because AC&S
insulators suffered fromasbestos-related injuries. AC&S relies on
the foll ow ng | anguage:

"Evidence of a generalized know edge that
asbest os poses a danger to a narrow cl ass of
unprot ect ed persons who are exposed during the
application or renoval of asbestos-containing
materials in buildings wll not, under the
strict requirenments for a subm ssible punitive
damages case, support an inference that
[ def endant s] had know edge of a danger to the

much broader class of persons who were nerely
present in such buildings at other times[.]"
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US GpsumCo v. Mayor & City Council of Baltinore, 336 Ml. 145,
188-89 (1994) (quoting Kansas Gty v. Keene Corp., 855 S. W2d 360,
375 (Mb. 1993) (en banc)).

I n G/psum however, the injured class of persons, to which the
Court referred in the above quotation, were ordinary building users
exposed to an asbestos product after it had al ready been installed
in the building. The evidence actually introduced in Gypsum
focussed sol el y upon hazards posed to i ndustry workers and workers
in related trades, workers such as Asner and WIson, and not
hazards posed to building users. 1d. at 190. 1In Smth v. Celotex
Corp., 564 A 2d 209 (Pa. Super. C. 1989), also relied upon by
AC&S, the court nmade a justifiable risk distinction between
asbestos factory workers handling raw asbestos and construction
wor kers handling the finished product at |ocations with different
wor ki ng conditions. Al though we agree with AC&S that risk
di stinctions can exist between classes of persons exposed to
asbestos, depending on the degree, frequency, and duration of
exposure, the evidence in the case sub judice supports the
conclusion that Asner and WIson were exposed to AC&S products in
a conparabl e degree, frequency, and duration as AC&S insul ators.
Any risk distinction in the case sub judice between AC&S insul ators
and Asner and WIlson, as it relates to the "actual nmalice"

necessary for punitive damages is, therefore, illusory.
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The evidence presented at trial regarding AC&S s actual
know edge is as foll ows:

Sept enber 12, 1952—A letter from Thomas R Nunan, D strict
Manager of Cork Building Materials Division, to The Travelers
| nsurance Conpany ("Travelers"), Cork's insurer, regarding the
wor ker' s conpensation claimof enployee, R chard Rothwell, who was
al l egi ng an asbestos-rel ated di sease. Attached is an inspection
report made by an agent of the Massachusetts Departnent of Labor
and I ndustries. A copy of the letter and report is sent to M.
Li ddel |, enpl oyee of Cork, and |ater president of AC&S.

April 30, 1954—Cork receives a letter from Travelers
indicating that the W rknmen's Conpensation Comm ssion ("WCC")
determned that M. Rothwell's <cancer was caused by his
occupati onal exposure to asbestos.

July 25, 1957—=€ork officers in Buffalo, New York, and
Lancaster, Pennsylvania, receive a nenorandum from Travelers
regardi ng the asbestosis claimof an enpl oyee and the costs to Cork
of such clainms. A copy of the nenorandumis sent to M. Liddell.

July 29, 1959—A letter fromCork's insurance departnment to a
California law firmregardi ng an enpl oyee's asbestosis claim The
letter indicates that Cork is aware that the attorneys "have had
consi derabl e experience handling asbestosis clains.” Copies of the
letter are sent to AC&S officers in San Francisco and Lancaster.

August 5, 1959—A letter fromCork's insurance departnent to
the AC&S San Francisco office concerning a worknen's conpensati on
claimfiled in Nevada. The letter states:

| f the nunber of clains keep on increasing as
they have in the past several weeks, nost of
your time wll be spent on asbestosis and
pneunoconi osi s cl ai ns. Seriously though, it
is inportant that we cooperate wth our
i nsurance carriers and give themall the help
we can for two reasons. First, these clains
usually result in total permanent disability
whi ch neans conpensation awards of which we

will pay our proportionate share. Second,
there is sonme doubt that our type of work
coul d cause asbestosis. However, since one

enpl oyee collected wunder the California
Cccupational D sease Law, we have had quite a
few asbestosis clains. Qur only concern,
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where an award has been nade, is to be sure we
are not charged wth more  than  our
proportionate share.

(Enphasis added). A copy of this letter is sent to the AC&S office
in Lancaster.

January 16, 1961—A nenorandum from the AC&S San Franci sco
office is sent to the AC&S Lancaster office concerning the
asbestosi s claimof an enpl oyee.

January 17, 1962—A letter from Wallace B. Hofferth, AC&S' s
assi stant general manager of its insurance departnent, to the AC&S
office in Lancaster listing 29 occupational disease clains and the
amounts recovered from 1953 to 1962, particularly asbestosis and
those akin to it. Hofferth wites: "W have a rather inposing |ist
of cases which we have shown below. This will serve to indicate
the inportance of this type of claimin the overall worknmen's
conpensation cost picture." (Enphasis added).

May 31, 1962—A nenorandum from R B. Ross, an AC&S officer in
Los Angeles, to J.E. Zeller, an AC& officer in Lancaster,
regarding the Board of Directors neeting of the Associated
I nsul ation Contractors of the Wstern States. The menorandum
states that "a lengthy discussion was held relative to the
i ncreasi ng nunber of clains fromasbestos workers wth respect to
respiratory illness and lung cancer, supposedly the result of
breat hi ng asbestos dust and glass fiber dust." (Enphasis added).
I n the nmenorandum Ross di scusses the increasing nunber of clains on
the West Coast and California and notes that "[t]he result could be
a heavy increase in our insurance cost." A copy of the nenorandum
is sent to M. Liddell.

March 25, 1963—A Iletter from M. Hofferth, of AC&S' s
i nsurance departnent, to M. Fred L. Gardner in the AC&S Lancaster
office, responding to a request for information on asbestosis
cases, particularly prevention. The letter indicates that 36
asbestosis clainms have been filed by enpl oyees,

a rather inposing list of cases and will serve
to indicate the inportance of this type of
claimin the over-all worknmen's conpensation
insurance cost. Cains of this nature are on

the rise . . . . Sone states hold the | ast
enpl oyer solely responsible for occupationa
di sease clains. . . . There isn't nuch you

can do to defend successfully a wvalid
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occupat i onal di sease claim Qovi ousl y
prevention is the key."

(Enphasi s added).

Cct ober 30, 1963—A letter fromDr. Edgar F. Mauer, physician
of an AC&S enpl oyee, to Aetna Casualty & Surety Conpany ("Aetna"),
an AC&S insurer, regarding the worknen's conpensation claimof an
enpl oyee. The letter states:

[ There has been] a noderate reduction in
pul monary function. It is obvious that this
reduced function is due . . . to the
i nhal ati on of asbestos fi bers.

Asbestosis is a progressive disease. It is
likely that the degree of pulnonary fibrosis
will progress in the comng years. The |esions
is [sic] permanent, it is in all Iikelihood
progressive . "

June 2, 1964—A letter fromJohn P. Harrington, the General
Sal es Manager of Eagle-Picher Industries ("Eagle"), to M. WB.
King of the AC&S Lancaster office, states that Eagle is going to
add "a cautionary note to containers where the products involved
i ncl uded asbestos as a constituent."” (Enphasis added). Eagle asks
if AC&S wants to take simlar action on the bags of cenent that
Eagl e manufactures for AC&S. Testinony at trial indicates that
AC&S did not take any action in response to Eagle's suggestion
The warni ng st at ed:

Caut i on: This product contains asbestos
fiber.

| nhal ati on of asbestos in excessive quantities
over long periods of tine may be harnful.

If dust is created when this product is
handl ed, avoid breathing the dust.

|f adequate ventilation control is not
possi bl e wear respirators approved by the U. S.
Bureau of M nes for pneunoconiosis producing
dust .
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January 19, 1967—A letter fromM. Hofferth, AC&S |nsurance
Manager, to M. Gardner in the AC&S Lancaster office, reporting
that 82 asbestosis clains have been filed from 1952 forward, with
42 claims settled for a total of $60,394, 16 of which were settled
wi th no paynent, and 40 clains still unsettl ed.

February 6, 1967—An inter-office comunication is sent by
A L. Stokely fromthe AC&S Washington office to M. Zeller of the
AC&S Lancaster office indicating that the Ri chnond Local of the
Asbestos Workers had x-rays of workers and quite a nunber of
workers, including 6 AC& enployees, were diagnosed wth
asbestosis. The letter continues:

| really wonder if we have been sufficiently
realistic in our t hi nki ng concer ni ng
asbest osi s. Oiginally, we had half-way
assunmed that only those wth a high intake of
al cohol contracted the di sease, and that nost
of them were quite happy to Ilive on
conpensation without further effort.

The potential for disability in the future
woul d appear to very real, and the cost to us
under Workmen's Conpensation could be quite
consi der abl e.

|'d like to recoomend a strong push on our
part, and | would hope also on the part of
other National Insulation Contractors and
their conpensation carriers, to investigate
asbestosi s very thoroughly.

Not only is it quite obvious that prodigious
conpensation clainms are possible for the
future, but nore inportantly, | think we owe
our workmen every effort to investigate and to
see if we can avoid this disease, which is
bound to be sonewhere between partly disabling
and fatal.

(Enphasi s added).

February 13, 1967—A letter from M. Gardner, AC&S Contract
Oficer, to M. Hofferth at the AC&S Lancaster office regarding the
asbestosis clainms of construction wrkers. M. Gardner suggests
advi sing "Aetna of our problemand solicit their assistance in ways
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to mnimze the Wrknen's Conpensation claim possibilities. e
will be investigating this problemin nore depth. "

March 29, 1967—A letter fromM. Hofferth to Aetna, to set up
a neeting to discuss "our asbestosis problem"”

April 10, 1967—An AC&S internal menorandum is circul ated
regarding a neeting of AC&S officials who discussed the asbestosis
cl ai ns.

We discussed detection as well as prevention
of asbestosis, but it was generally concl uded
that there was little AC&S could do as an
i ndi vidual enployer. Watever action would be
taken would require the sanction and support
of the international asbestos worker's union.
This is really the only way to exercise
control. . . . The union has apparently had
this probl em under consideration for the past
two years, but we know nothing concrete com ng
out of it.

While nothing concrete cane out of this
nmeeting, we do have a better understandi ng and
appreciation of the problem especially its
magni tude and difficulty. Even awar eness of
the problemis at |east a begi nning.

(Enphasi s added).

August 16, 1967—A letter from M. Hofferth to M. Gardner
regardi ng asbestosis clainms and their prevention. The letter
mentions that eight separate tinmes, from 1961 to 1967, different
AC&S officials "expressed concern” over asbestosis and prevention,
yet there was never any concrete action or results. Also, a total
of 86 asbestosis clainms have been filed against Arnstrong/ AC&S
since 1954; 66 being filed between 1960-67, with a total of
$100, 000 in claim paynents. Aetna recomends pre-enploynment x-
rays. M. Hofferth states: "I do strongly feel that the tinme has
arrived for us to take a position concerning this recommendation
and the overall asbestosis clains situation which confronts us."
In his letter, M. Hofferth calls for x-rays, periodic check-ups,
and a concerted effort at all job |ocations to keep enpl oyees from
working in conditions where the atnosphere contains harnfu
guantities of the disease-producing dust. "Bear in mnd that you
are the largest insulation contractor in the country . "
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To pronote the sale of its products, AC&S printed various
brochures in 1964, 1968, and 1970 that praised the quality of its
asbestos insulation; however, AC&S nmade no statenents regarding
potential health hazards, the need for dust suppression, or
precautionary mneasures to take when using the products. AC&S
revised its construction manual on August 19, 1968. The section of
t he manual regardi ng necessary protective equi pnent under standard
safety precautions stated that "[a]n approved type respirator

bearing a Bureau of M nes nunber should be nade avail able for use

by enpl oyees who cut pipe covering and bl ock insulations with power
saws and also for use by enployees who do extensive mxing of
i nsulating cenent." Additionally, the manual contained the
Nat i onal I nsul ati on Manuf acturers Associ ation's (" NI MA")
recomendations for the safe handling and application of asbestos
mat eri al s.

In the April 12, 1972 revised manual, AC&S made the follow ng
statenent: "We are aggressively noving to elimnate the use of
products which contain asbestos. Every effort nust be nmade to
i nformour custoners of the hazards of asbestos dust and encourage
them to evaluate and select asbestos free materials for their
specifications."” In the January 25, 1972 revised manual, AC&S
stated: "W will not furnish, handle, use, or install products
cont ai ni ng asbhestos."” As of April 9, 1973, the AC&S construction
manual contai ned OSHA regul ations regardi ng exposure to asbestos

dust .
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M. Charles Fort, an AC&S insul ator and foreman between 1954
and 1972, testified that, during his enploynment for AC&S, no
specific training or safety prograns existed. WMreover, M. Fort
said that he never saw the N MA safety practices reconmended in the
AC&S manual , that AC&S never told himabout necessary precautions
for keeping dust to a mninmum and that AC&S never told himto wear
a respirator when exposed to excessive dust. According to M.
Fort, AC&S never informed himof any protective neasures that woul d
el i m nate excessive exposures to asbestos dust, and AC&S made no
effort to protect people on the job, i.e., AC& did not supply
respirators. M. Fort had to purchase a respirator for hinself and
said that it was a matter of choice if a worker wanted to wear a
respirator.

AC&S admtted, during discovery, that it never conducted
research regardi ng the hazards of asbestos while marketing and/ or
selling asbestos, and that it never conducted any tests with the
purpose of mnimzing or elimnating the inhalation of dust. AC&S
never contributed to asbestos research or ashestos rel ated di sease
research and it never hired an industrial hygienist or nedica
di rector.

We have set forth, in considerable detail, the evidence
presented to the jury in support of the punitive danmages claim
Appel | ees produced sufficient evidence of AC&S s actual know edge

of the hazardous nature of its products and its conscious disregard
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of the health risks. Both Asner and WIson were exposed to AC&S
products when AC&S' s conduct anounted to "actual malice," based on
t he Zenobia standard. Throughout the late 1950s and 1960s
correspondence clearly indicated that asbestosis was an increasing
pr obl em anong AC&S enpl oyees. AC&S was aware of the hazards of
asbestos, failed to place warning | abels on their products, failed
to make any "effort" to elimnate the use of asbestos-containing
products until 1972, and did not stop using the products unti
1974. Until that tinme, however, testinony at trial indicated no
safety precautions, no warnings, no respirators, and no action by
AC&S relating to the hazards of asbestos. AC&S, by its own words,
admts inaction as it relates to testing, research, and
i nvestigation. This conduct clearly amounts to actual know edge on
AC&S part, or, at the very least, a wilful refusal to know, of the
hazards of asbestos, and its deliberate disregard of the
foreseeable harm Reviewing this evidence, including the
i nferences reasonably and logically draw therefrom in the |ight
nost favorable to appellees, we hold that the trial court did not
err in denying AC&S s notion for judgnent on the issue of punitive
damages.
4. The Evidence Agai nst PH

PH, |ike AC&S, argues that, with respect to each appellee,

there is not clear and convincing evidence that PH had actua

know edge of the potential risks of exposure to asbestos or that it
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del i berately disregarded those potential risks. To the extent PH s
argunent is premsed on the risk distinction between PH insul ators
and bystanders, our discussion, supra, is controlling. The
evi dence presented at trial regarding PH s actual know edge may be
summari zed as foll ows:

1928—PH received a copy of Asbestos, an industry magazi ne.
The i ssue contai ned announcenents regardi ng PH and al so cont ai ned
an article about pul nonary asbestosis.

1930—FPH recei ved a copy of Asbestos. The nagazi ne cont ai ned
an article regarding asbestosis that stated the foll ow ng:

Some attention is being given by the U S
Bureau of Labor Statistics of the Departnent
of Labor, to Pulnonary Asbestosis, a disease
resulting fromexposure to asbestos dust. The
Bureau urges the establishnment of efficient
exhaust systens and the introduction of other
saf ety net hods.

It is said that the asbestos dust causes
a pulnmonary fibrosis, attacking the bases of
the lungs, and, Ilike, siliensis, it is
frequently conplicated by tubercul osis.

June 1944—PH advertised in the June 1944 issue of Heating and
Ventilating. The nmagazine contained an article entitled "Dust as
an Industrial Health Hazard" that discussed asbestosis and the
hazards and fatality of the end-use of asbestos-containing
product s.

Prior to 1953—3Fwo clainms of asbestosis were filed by PH
enpl oyees.

February 1956—PH enpl oyee, M. Frederick M LeGand, filed a
wor ker' s conpensation cl ai mbecause of asbestosis contracted as an
i nsul ati on worker.

Decenber 19, 1956—M. M R Carr, president of HW Porter &
Conmpany, received a letter from The Travel ers |Insurance Conpany
("Travelers"), PH s insurer, in which Travel ers stated:
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The Travel ers I nsurance Conpany has been
underwiting your Wdrknmen's Conpensation and
General Liability since January 1953 and
unfortunately, there have been sonme serious
| osses during this period.

[ Regarding the Frederick LeG and case] [a]s a
result of his enploynent, he alleges that he
was exposed to asbestos dust which caused the
present lung condition and aggravated a pre-
exi sting heart condition. He is a very sick
man i ncapabl e of working. The condition wll
probably worsen to the extent that he wll
eventual |y becone 100% di sabled. . . . The
out cone of the case | ooks bad.

This is not the first asbestosis case
It was an asbestosis case or a suspected case
whi ch brought about the Enployers Liability
request that all enployees have a pre-
enpl oynent physical. W are aware and The
Travel ers are aware that due to your type of
operation and the hiring of t enporary
enpl oyees, pr e- enpl oynent physi cal s are
i npossible. The wearing of respirators on all
jobs involving asbestos insulating is also
al nost i npossi bl e.

As the result of this lack of control
The Travelers do not wish to continue insuring
what they consider to be a business |oss.
Because of your nethod of operation, they feel
that | osses due to asbestos dust is a risk you
must assune.

(Enphasi s added).
January 18, 1957—Jravelers sent M. Carr a letter.
Wth reference to our recent discussion
in Baltinore and The Travelers['] apparent

concern over the exposure to asbestos dust, it
is our feeling that it would be to your
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advantage to have an inspector from The
Travelers visit a typical job to determne
what the dust conditions really are. 1In this
way we hope to avoid any further problens with
The Travelers in regard to exposure to
asbest osi s.

May 27, 1957—FPH circul ated an i nternal nenorandum i ndi cating
that PH knew of M. LeGand's debilitating injury and that M.
LeGrand prevail ed before the WCC

February 14, 1963—PH sent a letter to I nsurance Conpany of
North America ("ICNA") regardi ng enpl oyees' asbestosis clains and
the conpensability of the clains under Worker's Conpensation Law.

August 1, 1963—PH s insurer sent a letter to PH that stated:
"You will note that there are four |ung-dust di sease cases totaling
close to $60,000 in losses. . . . |If there is any possibility of
gi ving pre-enploynent x-rays, it certainly should be done.™

August 12, 1963—PH circul ated an internal nmenorandum stating:
"You will see there have been four recent |ung-dust cases which
seriously affect our rates. Qur agent recomends pre-enpl oynent x-
ray examnations. | agree that we should require all new enpl oyees
hired as Asbestos W rkers to successfully pass a nedical
exam nation as a requirenment for enploynent."

Decenber 20, 1963—PH circulated an internal nmenorandum
stating that "if asbestosis is nore prevalent in the Metropolitan
New York and New Jersey area, | am wondering if we mght get a
better rate in the South if we had separate carriers for the Porter
Conpany and the Reid Hayden branches.”

July 19, 1977—PH received a letter from an enployee's
attorney regardi ng an asbestosis claim

June 25, 1979—Fhe North Carolina Industrial Comm ssion
received a letter regarding a PH enployee and his working
conditions. The enployee stated that his "job had been very dusty
and that no mask or respirator was offered for his use until the
past five to seven years, but by that tine, dyspnea had becone so
mar ked that he could not tolerate wearing a mask or respirator."”

The deposition testinony of Charles Beyer, superintendent of
PH as of 1950, was read into evidence. M. Beyer, who worked from

1936 until 1965 as a nenber of the Local 32 asbestos workers union,
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was never told about M. LeGand' s illness. In the md 1950s, M.
Beyer was told, however, that M. LeGand was paid off for his
asbestosis claim "[They] told ne to keep it very quiet, that he
was paid off for sonmething else. That was ny bosses." Various PH
enpl oyees also told M. Beyer that there were quite a few
asbestosis cases at the tinme and that they wanted things "hushed up
because they [didn't] want the nmen to know about it in the field
because . . . they would all be going after it."

M. Beyer was never instructed to informworkers of the health
hazards associated wth asbestos. PH never put warning |abels on
the products it distributed and M. Beyer never saw any health
war ni ngs on the boxes. M. Beyer testified that PH knew of
enpl oyees, other than M. LeGand, afflicted wth asbestosis.
According to M. Beyer, he was told that "[t]here [were] too many
pi pe workers going for these different things, this asbestos, and
it hurt[] the business and everything. [PH wanted] to keep this
quiet." Wlliam Wiitley, a PH insulator from 1940 until 1982
testified that workers did not wear respiratory protection, that no
PH enpl oyee had ever advised themto wear respiratory protection,
and that he was never advised that breathing the asbestos dust
coul d cause harm

During discovery, PH admtted that no field tests were done to
determ ne how nuch dust, containing asbestos fibers, was created or
generated. Prior to 1971, no warni ngs were given about the health

hazards of asbestos to those working in the vicinity of PH
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enpl oyees usi ng asbestos products. Prior to 1970, PH did not seek
any information fromJMor other manufacturers regarding the health
hazards caused by asbestos exposure. Because the tine periods of
exposure to PH asbestos varies wth each appell ees' case, we shall
di scuss each case separately.
5. WIson and Payne

As indicated supra, WIlson was a sheet netal worker at Drydock
in the 1940s. WIson's exposure to PH asbestos products occurred
bet ween 1941 and 1945 at Drydock. Payne worked as an el ectrician
at Fairfield. H s exposure to PH asbestos products occurred
bet ween 1941 and 1945 at Fairfield. During this tine period, the
evidence of PH s actual know edge of the hazards of asbestos-
cont ai ni ng products consisted of three articles, in which there are
di scussions, to varying degrees, of asbestosis and other health
hazards of asbestos. One article specifically discusses the
fatality of the end-use of asbestos-containing products. Appellees
also point to the 1939 Maryland W rkers' Conpensation Statute
offered into evidence, defining asbestosis as an occupational
di sease and also defining any process or occupation involving
exposure to, or direct contact with, asbestos dust as an extra-
hazardous enploynent. Although this evidence nmay not appear as
overwhel mng as that presented against AC&S, it does, however
i ndi cate that PH had knowl edge of the hazards of asbestos products.

At the very least, there was enough evi dence introduced agai nst PH
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to generate a jury question regarding PHs punitive damage
liability. W hold, therefore, that the trial court did not err in
submtting the issue of punitive damages to the jury in the cases
of WIlson and Payne.
6. Asner

Asner was exposed to PH asbestos products at Bethl ehem from
1941 until 1982. The evidence, set forth in detail above, does
establish PH s actual know edge and its deliberate disregard of the
ri sks posed by asbestos to workers such as Asner. PH by 1956, was
aware of the hazards of asbestos. In addition to the asbestos
clains, Travelers discontinued insuring PH due to the "asbestos
dust risk."™ Additionally, PH deliberately kept asbestos clains
"hushed up," and "paid off" asbestosis claimants to "keep things
quiet." Mreover, PHfailed to place warning or health | abels on
their products, failed to advise enployees regarding respiratory
protection, and failed to warn enpl oyees about the health risks
regar di ng asbest os.

PH did not seek out information regarding the health hazards
of asbestos until 1970 and, prior to 1971, did not warn workers
about the health hazards of asbestos. Until that tinme, however
testinony at trial indicated no safety precautions, no warnings, no
respirators, and no action by PH concerning the hazards of
asbest os. PH, by its owm words, admts that it failed to test,

research, and investigate the health hazards of asbestos. Such
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conduct clearly anobunts to actual know edge on PH s part, or, at
the very least, a wilful refusal to know, of the hazards of
asbestos, and its deliberate disregard of the foreseeable harm W
hold that the trial court did not err in submtting the issue of
punitive damages to the jury in the Asner case.
B. Threshold Limt Values (TLVs)

A TLV is the m ni mum exposure | evel of asbestos particles per
cubic foot of air in an industrial setting, below which |evel, it
is believed, exposure will not cause illness. Appel | ants ar gue
t hat, because appel |l ees had the burden of proving know edge on the
part of appellants, TLV evidence should have been introduced so
that appellants could rebut the know edge conponent of appellees
cases.

Specifically, appellants argue that the TLV evidence was
necessary to show that appell ees were not foreseeable plaintiffs.
TLVs are part of the "state of the art" evidence that establishes
"the presence or absence of know edge in the expert community."
Zenobia, 325 M. at 435. Appellants argue that, based on Zenobi a,
state of the art evidence is relevant to determ ne what they
"should have known," and to prove, therefore, that they acted
reasonably and that warnings were not required under the state of
scientific know edge at the tine.

W hold that the trial court properly excluded the TLV

evidence. Appellants admt that they had no actual know edge of
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TLVs during the relevant tine periods. Appel lees, in a strict
ltability failure to warn case, do not need to prove what
appel | ants knew and should have known. In Zenobia, the Court of
Appeal s stated that part of proving strict liability, based on a
failure to warn, requires a plaintiff to show what the defendant
knew or shoul d have known. Zenobia, 325 Mi. at 437. Moreover, the
Court stated that "for the purposes of the “should have [known]'
conponent," state of the art is relevant. Id. |If a plaintiff is
not relying on the "should have known" conponent, however, it
follows that state of the art evidence is not relevant.

I n Zenobia, the Court of Appeals did not hold that state of
the art evidence nust always be admtted in a "failure to warn"
case. The Court, rather, indicated that "the presence of the
requi red knowl edge [in a failure to warn case] can be established
by evidence that the dangerous quality of the product should have
been known by a manufacturer because it was known in the scientific
or expert conmunity." ld. at 433 (enphasis added). It is not
mandatory, therefore, that know edge, or l|ack thereof, Dbe
established with state of the art evidence. See Lohrmann v.
Pittsburgh Corning Corp., 782 F.2d 1156, 1164 (4th Cr. 1986)
("[I']n Maryland, state of the art can be considered in a strict
l[tability tort case where the clained defect is a failure to

warn.") (enphasis added).
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We agree with appellees that, once a defendant's actual
knowl edge is shown, state of the art evidence is not necessary to
show what the defendant "should have known" or "could have known."
The "shoul d have known" conponent can make the heavy burden placed
on a plaintiff in a strict liability failure to warn case |ess
onerous. If a plaintiff is successful, however, in proving actual
know edge, it is axiomatic that the plaintiff need not prove what
t he defendant "shoul d have known." See Southland Corp. v. Marley
Co., 815 F. Supp. 881, 885 (D. M. 1993) ("a manufacturer may be
held liable . . . if it has actual or constructive know edge of a
defect, or if it should have known of the defect . . . .")
(enphasi s added).

In their reply brief, appellants concede that " state of the
art'" evidence is not required to find negligence or strict
liability for failure to warn if actual know edge is proved." As
i ndi cated supra, we held that there was legally sufficient evidence
to find that both AC&S and PH had actual know edge of the hazards
of asbestos. The "state of the art evidence" that appellants
contend shoul d have been admtted, by their own concession, need
not have been admtted; appellees net their burden of proving that
AC&S and PH had actual know edge, therefore, what appellants
"shoul d have known" was irrelevant.

Despite appellants' contentions that the TLV evidence was

excl uded erroneously, this data did, in fact, cone into evidence.
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The TLV evidence that appellants wanted to introduce was that in
1938 a tentative TLV for asbestos was five mllion particles per
cubic foot; that the TLV was accepted by various governnent bodi es;
and that studies indicated that, during the relevant tinme period,
shi pyard workers were not exposed to dust in excess of accepted
TLVs.
During trial, counsel for appellants made a proffer regarding
TLV testinony:

| have personally exam ned Dr. Castleman and
read many of his depositions and woul d proffer
that he would testify, if we were permtted to
ask him that threshold |limt values for
asbestos were tentatively established in 1938
at five mllion particles per cubic foot of
air. That |level of exposure was thought to be
saf e. That the American Conference of
Governnental and Industrial Hygi eni sts adopted
that standard in the late 1940's, and kept
that standard wuntil the late 1960's for
exposure to asbestos.

Also, he would testify that there are
articles published in the late "50's and early
"60's indicating that people in the shipyards
are not exposed to levels of asbestos
exceeding five mllion particles per cubic
f oot .

The following colloquy occurred the day after counsel for
appel  ants nmade t he above quoted proffer:

[ COUNSEL] : Your Honor, may | add just a
brief remark on the record, to add to the
proffer that M. Davis gave yesterday as to
what Dr. Castleman woul d have testified to in
regards to the TLV s?

THE COURT: Sure. But keep in mnd that
his testinony pretty well covered what we had
all discussed was not going to be brought out,
but he Dbrought it out using different
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termnology than the TLV's, didn't he? He
tal ked about that, and when he tal ked about
t he situation, on cross exam nation, which was
very good, | mght add, it brought it out and
nobody objected, so it's not going to be an
i ssue. But he has already said everything
that M. Davis, in his proffer, wanted to say
to The Court. He said every word of it in his
testinmony, his cross exam nation.

(Enphasis added.) The jury did hear, through appellants' cross-
exam nation of appellees' expert wtnesses, that there was a
tentative TLV of five mllion particles per cubic foot, that it was
t hought to be a tentative safe |level, and that respectabl e studies,

such as the Dreessen report and the Fleischer/D nker report,

concluded that shipyard pipecovering was not a dangerous
occupati on.

Appel  ants contend that they were still prejudi ced because, in
accordance with granting appellees’' notion in limne to exclude
evidence of TLVs, the trial court instructed the jury that any
evi dence regarding TLVs could only be considered in the case
against Onens-11linois, Inc. The instruction that appellants refer
to was given as foll ows:

Secondly, when evidence is admtted in
parti cul ar matters agai nst particul ar
i ndi vidual s or conpanies, that evidence may
only be considered as to that conpany and may
not be considered for any other purpose.

| have nentioned that to you before, but
| wanted to renention that to you so that
there is no crossover of your consideration of
evi dence against one party against another

party.
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This instruction, however, would not have affected the jury's
consi deration of the TLV evidence. To begin with, the instruction
is very vague and general, and does not specify that TLV evi dence
must only be considered with respect to Onens-Illinois and not AC&S
and PH Moreover, this instruction was given over a week after the
jury heard the testinony regarding TLVs that is reprinted supra.
Finally, the TLV testinony cane into evidence via effective cross-
exam nation. The trial court and both parties agree that it was
elicited and discussed in a manner such that it did not qualify as
the "TLV evidence" that the trial court agreed to exclude in
limne. Therefore, even assumng that the jury understood that the
[imting instruction applied to TLVs, the jury woul d have no reason
to heed these guidelines with respect to the cross-exam nation
testi nony.

Accordingly, we hold that, because actual know edge was
proven, the TLV evidence was not relevant. Even if the trial court
erred in preventing appellants from directly producing this
evidence, the error is harnless because the evidence was
i ntroduced, wthout objection - a fact that the trial court
acknowl edged and which the parties, at the time of the trial
court's statenent, did not dispute.

C. Loss of Consortium and Sol ati um Damages
Appel | ees assert that appellants failed to preserve this issue

for appeal. Rule 2-522(c) provides, in pertinent part, that
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[n]o party may assign as error the subm ssion
of issues to the jury, the instructions of the
court, or the refusal of the court to submt a
requested issue unless the party objects on
the record before the jury retires to consider
its verdict, stating distinctly the matter to
whi ch the party objects and the grounds of the
obj ecti on.

When given the opportunity to discuss errors on the verdict sheets,

counsel for PH st ated:

| do want to raise -- well, let ne just say
there's one objection to a question on the
form Your Honor. |"m making this for the

record because | have no cite to give to the
Court at this tine.

I n thinking about this, Your Honor, | do
not believe that a claim for consortium
survived the death of one of the spouses. 1In

each of these cases, we have asked for the
jury to award damages for consortium during

the life of the deceased' s spouse. | don't
think that survives death because that's a
joint claim |"m just making that for the

record because | don't have a cite to give to
the Court at this tine, and since the jury is
bei ng asked to award damages separately for
that item if I'mright and can give the Court
a cite, that's sonething that can be easily
correctable in a post-trial notion.

So | just wanted to have that on the
record before this did go to the jury. And |
may well be wong. | haven't been able to

find a cite either way, Your Honor.
(Enphasi s added). Mnents later, counsel for AC&S stated: "I just
wanted to join [PH s] coments about the |oss of consortium”
PH s counsel objected on the record, before the jury retired,
specifically questioning the jury's consideration of the |oss of
consortium issue on the basis that the joint claim of |oss of

consortium does not survive the death of a spouse. AC&S agreed



- 37 -
with PH and joined in the objection, on the sane grounds.
Accordingly, we hold that the issue is preserved. See Ednonds v.
Mur phy, 83 MJ. App. 133, 177-78 (1990), aff'd, 325 Mi. 342 (1992);
Moats v. Ashburn, 60 Ml. App. 487, 492-93 (1984).

Appellants argue that the trial court erred in allowng the
jury to award Ms. Asner, Ms. WIlson, and Ms. Payne danages for both
| oss of consortiumand |oss of solatium Specifically, appellants
assert that the joint action for loss of consortium logically
termnates on the death of either spouse, that recovery for both
types of danages is a double recovery inconsistent with Maryl and
|l aw, and that, because Maryland's Wongful Death Statute does not
provide for consortium damages, they are not recoverable. W
di sagree and expl ai n.

"The | oss of consortium as used in the cases in Maryl and and
el sewhere, neans the |oss of society, affection, assistance and
conjugal fellowship. It includes the |oss or inpairnment of sexual
relations." Deens v. Western Maryland Ry., 247 Md. 95, 100 (1967).
Sol ati um damages, on the other hand, are awarded "[f]or the death
of a spouse . . . [and] may include damages for nental anguish
enotional pain and suffering, loss of society, conpanionship,
confort, protection, marital care, parental care, filial care
attention, advice, counsel, training, guidance, or education where

applicable.” M. Cs. & Jud. Proc. Code Ann., § 3-904(d) (1989).
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Maryl and statutory |law permts a personal representative to
bring a survival action on behalf of a decedent. A persona
representative

may prosecut e, def end, or subm t to

arbitration actions, clains, or proceedings in

any appropriate jurisdiction for t he

protection or benefit of the estate, including

the comencenent of a personal action which

the decedent m ght have commenced or

prosecut ed, except that:

(1) A personal representative may not

institute an action against a defendant for

sl ander against the decedent during the

lifetime of the decedent.
M. Est. & Trusts Code Ann., 8 7-401(x)(1) (1991) (enphasis added).
A personal representative is prevented only from initiating a
sl ander suit. "Where a statute expressly provides for certain
exclusions, others should not be slightly read therein by
inplication, for if the Legislature intends other exclusions it is
so easy to add themto the already-naned explicit ones."” State
Ins. Coormir v. Nationwide Mut. Ins. Co., 241 Md. 108, 117 (1966).

We agree with appellees that, under 8§ 7-401(x), a persona
representative can initiate a suit on behalf of the estate,
al t hough the cause of action nmay be a joint cause of action; a
personal representative steps into the shoes of decedent. Al so, we
agree that, because of the statutory powers vested in the personal
representative, the cause of action for loss of consortium does

survive the death of the spouse, even though the neasure of damages

logically termnates at the death of the spouse. Mnias v. Endal,
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330 Md. 274, 283 n.5 (1993) (" [L]oss of consortium[is] . . . only
to be considered during the joint lives of the parties. Those
damages would cease at the death of either party'" (enphasis
added)) .

Wth regard to appellants' clains that recovery for both
sol ati um and consortium danages constitutes an i npermssible double
recovery, we rely on the semnal case of Stewart v. United Electric
Light & Power Co., 104 M. 332 (1906), in which the Court of
Appeal s addressed the differences between a survival action and a
wrongful death action.

The points of difference between [the w ongful
death action] and the [survival action] are
striking and mrked even upon a casua
conpari son of the two enactnents. The suits
are by different persons, the damnages go into
different channels, and are recovered upon
di fferent grounds, and the causes of action
t hough growi ng out of the sane wrongful act or
negl ect, are entirely distinct. . . . [1]t
must be presuned that the Legislature intended
by the [survival action] to give a renedy for
the injuries which the [wongful deat h
statute] did not cover.
Id. at 338-39.

In a survival action, danages are neasured in terns of the
harm to the victim in a wongful death action, damages are
measured in terns of the harm to others from the loss of the
victim d obe Am Casualty Co. v. Chung, 76 M. App. 524, 527
(1988), vacated on other grounds, 322 M. 713 (1991). Danmges in

a survival action are limted to the damages that woul d have been
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recoverable by the decedent had he survived, i.e., appropriate
conpensation for the tine between injury and death, which includes
| oss of consortium damages. Wongful death danmages, on the other
hand, conpensate persons who are danaged because of the decedent's
deat h. ld. at 538-39. Loss of consortium damages are not
recoverabl e under the wongful death statute because of the nature
of the claim United States v. Streidel, 329 Md. 533, 544 (1993)
(stating that loss of consortium danages are associated wth
personal injury and are awarded to conpensate the person injured).
Loss of consortium danages are not designed to conpensate the party
entitled to danages in a wongful death case for the |loss of the
deceased.

The survival action covers danages to which the decedent was
entitled while he was alive. Because the decedent woul d have been
entitled, along with his spouse, to damages for |oss of consortium
it follows that such damages nmay be awarded in the survival action
as elements of loss to both the decedent and to his surviving
spouse. The wrongful death action, on the other hand, covers
damages resulting fromthe death of the decedent. |In this action,
it is the survivors who recover damages that result fromthe death
of the decedent. MI. Cs. & Jud. Proc. Code Ann., § 3-904(d)
(1989). The fact that the beneficiaries under a wongful death
action and a survival action may be identical is of no consequence.

G obe Am, 76 MI. App. at 534-35. The clear distinction that
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Mar yl and mai ntai ns between these two causes of action avoids the
"probl em of duplication in the el enent of damages." 1d. at 538.
W hold, therefore, that the death of a spouse ends the
measure of damages for | oss of consortium and begi ns the neasure of
damages for solatium however, the death of a spouse does not
term nate the cause of action for | oss of consortium See Knauer
v. Johns-Manville Corp., 638 F. Supp. 1369, 1386-87 (D. Ml. 1986)
(the parties agreed that decedent's claim for certain danmages
sust ai ned before his death, including |oss of consortium can be
asserted by decedent's wife as personal representative of her
husband' s estate, pursuant to Maryland's survival statute).
D. Exposure to Asbestos of Non-parties
Appel | ees successfully noved in limne to bar appellants from
i ntroducing evidence of the decedents’' exposure to asbestos
products from non-parties. The court advised the jury that
[ s]onmetimes, inadvertently, products of
persons or conpanies other than those that are
involved in this proceeding are nentioned
You are to disregard any reference to
products of any conpani es or organi zati ons or
persons or parties that are not a subject of
this proceeding before you at this tine.
PH asserts that the trial court's ruling contravenes Maryl and | aw.
Specifically, PH asserts that, the trier of fact nust be nade aware
of all asbestos products to which a decedent was exposed, so that

it can determne, by way of conparison, whether a particular

party's asbestos product was a substantial contributing factor.
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The Court of Appeals decision in Eagle-Picher Industries v. Bal bos,
326 Md. 179 (1992), conpels us to hold that the trial court did not
err in excluding evidence of decedents' exposures to the asbestos
products of non-parties.

In Maryland, to determ ne whether a certain manufacturer's or
supplier's asbestos product was a substantial cause of a decedent's
illness, in a products liability case involving multiple conpanies,
the anal ysis

i nvolves the interrel ationship between the use
of a defendant's product[,] . . . the
rel ati onship between the activities of the
direct users of the product and the bystander
plaintiff[,] . . . the nature of the product,
the frequency of its use, the proximty, in
distance and in tinme, of a plaintiff to the
use of a product, and the regularity of the

exposure of that plaintiff to the use of that
pr oduct .

Bal bos, 326 M. at 208 (enphasis added). The analysis of
substantial causation, therefore, focuses upon the plaintiff's
exposure to the defendant's product and not upon the plaintiff's
exposure to all products.

Moreover, a manufacturer or supplier of asbestos-containing
products cannot defend substantial causation by arguing that a
decedent was exposed to ot her conpani es' asbestos-products.

[Where the plaintiff has sufficiently
denonstrated both lung di sease resulting from
exposure to asbestos and that the exposure was
to the asbestos products of many different,
but identified, suppliers, no supplier enjoys

a causation defense solely on the ground that
the plaintiff would probably have suffered the
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sanme di sease frominhaling fibers originating
fromthe products of other suppliers.”

|d. at 209 (enphasis added). The Court of Appeals stated clearly,
in Balbos, that a decedent's exposure to asbestos-containing
products of non-parties is not relevant to the determ nation of
substantial causati on.

Al t hough the decisions fromthe other jurisdictions that have
decided this issue are not uniform we find persuasive the cases
that hold that evidence of exposure to a non-party defendant's
asbestos products is wholly irrelevant. In Kochan v. Oaens-Corning
Fi berglass Corp., 610 N E. 2d 683 (Ill. App. C. 1993), cert.
denied, 114 S. C. 1219 (1994), the plaintiffs brought suit to
recover damages for personal injury resulting fromtheir exposure
to asbestos-containing products. As in the case sub judice, in
Kochan evi dence that the plaintiffs had been exposed to asbest os-
cont ai ni ng products manufactured or distributed by conpani es ot her
than the defendants was excl uded. Affirm ng, the Kochan court
r easoned

that there can be nobre than one proxinate
cause of an injury and . . . that evidence of
exposure to other asbestos-containing products
is not relevant . . . in cases in which actual
cause or cause in fact is disputed. :
Because of the[] difficulties in proof of
causation in asbestos cases, our suprenme court
adopted the "frequency, regularity and
proximty" test . . . . Allow ng a defendant
to present evidence of a plaintiff's exposures

to other products whose manufacturers are not
defendants in the trial would only confuse the
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jury, with a possible result that a defendant
could be unjustly relieved of liability. The
purpose for which the evidence is offered is

i nconsequential, for the effect is the sane:
the shift of blame to anot her manufacturer.

|d. at 688-89 (enphasis added).

We agree with the reasoning that "[t]he question for the jury
to consider, wth or wthout evidence of exposure to other
products, is the sanme: whether the evidence against the particul ar
defendant at trial was sufficient to find that particular
defendant's product was an actual cause or cause in fact of
plaintiff's injury.” 1d. at 689. The Kochan court recognized
just as the Court of Appeals did in Bal bos, supra, that, ""it is no
def ense that sonme other person or thing contributed to bringing
about the result for which damages were clainmed. . . . Thus, the

fact that plaintiff used a variety of asbestos products does not

relieve defendant of liability for his injuries."" ld. at 688
(quoting Lipke v. Celotex Corp., 505 N. E.2d 1213, 1221 (IIIl. App.
Ct. 1987), appeal dismssed, 536 N.E.2d 71 (Ill. 1989)). Illinois
courts, |ike Maryland courts, consider the frequency, proximty,

and regularity of a plaintiff's exposure to the asbestos product
when determ ning whether a particular product was a substantia
cause of a plaintiff's illness.

Excluding, as irrelevant, the evidence of a decedent's
exposure to asbestos products of non-parties does not |essen the

plaintiff's burden of proving that the defendant's product was a
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substantial cause of his injury. Moreover, the defendant can still
negate liability by showing that the plaintiff was not exposed to
its products, that any exposure was insufficient to cause injury,
or that its products contained an insufficient amunt of asbestos
to cause injury. See Kochan, 610 N. E. 2d at 689. Additionally,
evidence of a plaintiff's exposure to asbestos-containing products
of non-parties can still be properly adm ssible when defendant
manuf acturers or suppliers are proving their cross-clai ns agai nst
ot her manufacturers or suppliers.

In Tragarz v. Keene Corp., 980 F.2d 411 (7th Gr. 1992), the
court rejected the defendants' argunent that the
substantial factor test is a conparative test

in which the jury assesses all contributing
causes and det er m nes whi ch ones are

substanti al . This seens to msstate the
nature of the substantial factor inquiry under
I[I'linois J[and Maryland] |aw because the

II'linois [and Maryland] courts in applying the
substantial factor test do not seem concerned
wi th which of the many contributing causes are
nost substantial. Rather, they seem concerned
wi t h whet her each contributing cause, standing
alone, is a substantial factor in causing the
all eged injury.

ld. at 424. W agree with the Seventh Circuit that a conparative
approach to the substantial factor test would create the sane

inequities that result when applying the "but-for test," previously
rejected by Maryland courts for application in multi-defendant

asbestos products liability cases.



- 46 -

We hold that a decedent's exposure to each defendant's product
should be evaluated independently to determ ne whether such
exposure was a substantial factor in causing the decedent's injury;
evi dence of exposures to other products is not relevant to such an
inquiry. See Gdeon v. Johns-Manville Sales Corp., 761 F.2d 1129,
1141 (5th Gr. 1985) (holding that evidence of G deon's exposure to
t he products of two conpanies that had filed for bankruptcy was not
material to the litigation, so long as the jury found that the
products of each defendant cast in judgnment were produci ng causes
of G deon's condition). But see Laney v. Celotex Corp., 901 F. 2d
1319, 1320 (6th Gr. 1990) (holding that, wunder M chigan | aw,
evi dence of other products to which the plaintiff may have been
exposed is relevant to rebut the plaintiff's clain); Fibreboard
Corp. v. Pool, 813 S.W2d 658, 695 (Tex. C. App. 1991) (hol ding
that it was harmess error for the trial court to exclude testinony
regardi ng ot her insolvent conpanies).

E. Johns-Manville Sales to Fairfield

Appel | ees introduced evidence that PH exclusively distributed
certain Johns-Manville (JM thermal insulation products in the
Baltinore area, to establish PHs liability for appellees' exposure
to these JM products. During the Payne case, PH sought to
i ntroduce three invoices showing direct sales of JM products to
Fairfield in an attenpt to rebut appellees contention. The trial

court, however, sustained appellees' objection to the evidence, and
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excluded the exhibits. PH argues that this exclusion was "clear
error and extrenely prejudicial” because it was unable to rebut
appel | ees’ evidence of its exclusive distributorship of JM products
to Fairfield during Payne's enpl oynent at Fairfield. W disagree.
Appel | ees, through testinony, indicated that only certain JM
products were part of the exclusive distributorship arrangenent
bet ween JM and PH. Specifically, appellees alleged that the JM
excl usive distributorship arrangenent involved products known as
85% Mag pi pe covering and bl ock, Thernmasbestos pipe covering and
bl ock, and nunbers 302, 352, and 450 finishing cenents. These
products were used extensively by the insulators. None of these
products, however, were the subject of the invoices. Rather the
"Super X' product listed on the invoices was described by WIIliam
E. Witley, a PHinsulator for approximately thirty-eight years, as
a refractory material that was "used very rarely” by insulators.
"A trial judge has a very broad discretion in determ ning
relevancy.” Billman v. State Deposit Ins. Fund Corp., 88 M. App.
79, 117 (1991). The trial <court, in ruling the invoices
i nadm ssi ble, obviously found the invoices to be irrelevant and
i mmat eri al to refuting appel | ees’ claim of excl usi ve
di stributorship; appellees did not claimthat "Super X' block was
part of the exclusive distributorship. "[T]he trial judge

exercised his discretion concerning the relevancy and materiality
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of the evidence. He did not abuse his discretion.™ Lomax V.
Comptrol ler, 88 Md. App. 50, 55 (1991).
F. Substantial Factor Causation
As indicated supra, AC&S contests substantial factor causation
in the WIlson case only, and PH contests substantial factor
causation in the Payne case only.
1. The Law
As nentioned section 1V., supra, to determ ne whether a
particular product was a substantial cause of a plaintiff's
illness, Maryland courts consider the frequency, proximty, and
regularity of a plaintiff's exposure to the product. Eagle-Picher
I ndus. v. Bal bos, 326 Mi. 179, 210 (1992). Under the substanti al

factor causation rule

"[t]he actor's negligent conduct is a |egal
cause of harmto another if

(a) his conduct is a substantial factor
in bringing about the harm and

(b) there is no rule of law relieving the
actor fromliability because of the manner in
which his negligence has resulted in the
harm "

Id. at 208-09 (quoting Restatenent (Second) of Torts § 431 (1965)).

In products liability involving asbestos,
wher e t he plaintiff has sufficiently
denonstrated both lung di sease resulting from
exposure to asbestos and that the exposure was
to the asbestos products of many different,
but identified, suppliers, no supplier enjoys
a causation defense solely on the ground that
the plaintiff would probably have suffered the
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sane di sease frominhaling fibers originating
fromthe products of other suppliers.

ld. at 209. Therefore, the failure to warn on the part of any one
supplier can operate as a concurrent proximate cause with the
failures to warn of the other suppliers. | d. A decedent's
exposure to a party's product nmay be established circunstantially.
ld. at 210.

In the case sub judice, neither decedent installed asbestos
products for either AC&S or PH, rather, they were bystanders.

Whet her the exposure of any given bystander to
any particular supplier's product wll be
legally sufficient to permt a finding of
substantial -factor causation is fact specific
to each case. The finding involves the
interrelationship between the wuse of a
defendant's product at the workplace and the
activities of the plaintiff at the workpl ace.
Thi s requires an understandi ng of the physi cal
characteristics of the workplace and of the
rel ati onship between the activities of the
direct users of the product and the bystander
plaintiff. Wthin that context, the factors
to be evaluated include the nature of the
product, the frequency of its wuse, the
proximty, in distance and in time, of a
plaintiff to the use of a product, and the
regularity of the exposure of that plaintiff
to the use of that product. "I'n addition,
trial courts nust consider the evidence
presented as to nedical causation of the
plaintiff's particul ar disease."

ld. at 210-11 (quoting Lockwood v. ACandS, Inc., 744 P.2d 605, 613
(1987)) .

2. AC&S' s Substantial Factor Causation
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"The causation question here is whether the evidence and

i nferences nost favorable to [Ms. WIson] support a finding that
exposure to [ AC&S' s] products was a substantial factor in the death
of [Wlson]." 1d. at 210. AC&S asserts that appellees' proof does
not neet the mninumstandard set forth in Bal bos, and, therefore,
there was insufficient evidence for the jury to find that exposure

to AC&S s products was a substantial factor in causing WIlson's

mesot hel i oma|] We di sagree.

W1l son worked at ABL, and ABL pipefitters used AC&S products.
M. Lohr, one of WIlson's co-workers, saw WI son al nost every day
and testified that Wl son worked around the AC&S products and was
exposed to the large quantity of asbestos dust created when the
asbest os cenent was m xed. As a supervisor of the sheet neta
workers from 1946 wuntil 1975, WIson constantly nonitored the
wor kers responsi ble for covering the asbestos insulation placed on
the boilers and pipes. Al though he did not use the asbestos
directly, WIson was constantly around the insulating asbestos
cenent while it was being dunped, m xed, and applied, and was
consequent |y exposed to asbestos dust.

The nedical evidence supports substantial factor causation.
Dr. Edward Gabrielson, board certified anatomc and clinical
pat hol ogi st in the Departnent of Pathology at Francis Scott Key
Medi cal Center, testified that asbestos exposure is the only cause

of nmesotheliom, and that the exposure necessary to cause
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nmesot hel i oma need only be very brief. Mor eover, he stated that
there is no safe |level of exposure to asbestos, and that each
exposure to asbestos is a causative factor in the devel opnent of
nmesot hel i onma.

Dr. Lewis J. Rubin, head of the D vision of Pulnonary and
Critical Medicine at the University of Maryland Medical System
testified about WIson's exposure to asbestos while working at ABL.
Dr. Rubin testified that each and every exposure to asbestos that
W son had during that period contributed to his nesothelionma. Dr.
Rubin stated, to a reasonabl e degree of nedical certainty, that any
i ndustrial or occupational exposure to respirable asbestos dust
woul d be a contributing factor to the devel opnent of the disease.
Additionally, Dr. Jerrold Abraham ©pathologist at the State
Uni versity of New York in Syracuse, testified that all of Wlson's
exposures, while working at ABL, woul d be substantial contributing
factors to the devel opnent of his nesotheliona. Applying the
Bal bos factors discussed supra, we hold that the evidence presented
at trial supports the jury's finding that Wl son's exposure to AC&S
products was a substantial cause of his nesotheliona.

3. PH s Substantial Factor Causation

As stated supra, "[t]he causation question here is whether the
evi dence and i nferences nost favorable to [ Ms. Payne and Ms. Hess]
support a finding that exposure to [PH s] products was a

substantial factor in the death of [Payne]." Bal bos, 326 Md. at
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210. PH and JM products were at Fairfield the entire tinme that
Payne worked there as an electrician. Additionally, M. Liphard,
Payne's co-worker, testified that Payne usually worked in the
engi ne roons where he was exposed to asbestos dust that was "al ways
comng . . . like snow" M. Liphard stated that, in the engine
roons, he and Payne were al ways exposed to the products used by the
i nsul ators, including PH and JM products. Payne regularly worked
in the proximty of insulators who caused "asbestos snow storns”
using PH and JM asbest os products.

The nedical testinony of Dr. Gabriel son, discussed supra, was
al so presented in the Payne case. Dr. Gabrielson testified, to a
reasonabl e degree of nedical certainty, that Payne's "exposure to
any of that dust or all of the dust containing asbestos fromthe
cement products would have contributed to the devel opnment of the
mesot helioma.” Applying the Bal bos factors discussed supra, we
hold that the evidence presented at trial could support the jury's
finding that Payne's exposure to PH s products was a substanti al

cause of his mesot heli onma.
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1. CONCLUSI ON

To summari ze our hol di ngs:

| . A notion for judgnent on the issue of punitive danmages in
a products liability case nust be denied if the plaintiff has
establ i shed, by clear and convinci ng evidence, actual nalice as set
forth by the Court of Appeals in Omens-Illinois, Inc. v. Zenobi a.
In the case sub judice, the trial court did not err in denying
AC&S' s notion for judgnment on the issue of punitive damages in the
Asner and W son cases and the trial court did not err in denying
PH s notion for judgnent on the issue of punitive damages in the
Asner, W/ son, and Payne cases.

1. Because it was not relevant, the trial court did not err
in granting appellees' notion to exclude evidence of TLVs.

I11. The death of an injured spouse does not abate the cause
of action for loss of consortium Therefore both [|oss of
consortium damages and solatium danmages may be recovered
respectively by the personal representative and the surviving
spouse.

IV. The trial court correctly excluded evidence of the
decedent's exposures to the asbestos products of non-parties.

V. The three invoices that appellants attenpted to introduce
at trial regarding sales of JM products were properly excluded as

irrel evant.
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VI. There was sufficient evidence for the jury to find that

Wl son's exposure to AC&S products was a substantial cause of his

death and that Payne's exposure to PH products was a substanti al
cause of his death.

JUDGVENT OF THE CIRCUIT COURT FOR
BALTI MORE CI TY AFFI RVED;, COSTS TO BE
PAI D BY APPELLANTS.





